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INTRODUCTION

The arguments tendered in the City of San Antonio’s Brief in support of the
District Court’s entry of summary judgment on the Viewpoint Discrimination Claim
rely on three serious misinterpretations of law. The City made similar arguments in
support of its Motion for Summary Judgment (R.1318-1323), and the District Court
incorporated them as the basis for its Order Granting Summary Judgment for the City,
the subject of this appeal (R.3167). In addition, the City’s arguments in support of
summary judgment on the Unreasonable Prior Restraint Rule Claim rely on one
serious misinterpretation of law that was relied on by the District Court to ignore
significant portions of the summary judgment record and to overlook substantial
disputed issues of fact. Appellee’s Brief at 22, 24. R.3167. The City also makes an
erroneous argument about facial and as-applied constitutional challenges. Appellee’s
Brief at 15. Appellants’ Reply Brief will identify each of these errors of law.

In addition, the City’s Brief distorts many of the arguments presented by the
International Women’s Day March & Coalition and then proceeds to slay the paper
tigers it created, all the while avoiding engagement with the very significant issues
of Constitutional and Procedural law raised by this case. This Reply Brief will
identify only a few of the most significant of those distortions as they arise in

discussion of the various errors of law asserted by the City and relied upon by the

-4-
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District Court.
Finally, the City rightly identifies a typographical error in Appellants’ Brief that
omits an important reference to evidence in the record. This Reply Brief will provide

the correct citation and briefly discuss the evidence cited in section A.2.b infra.

ARGUMENTS

A. The City’s Argument on the Viewpoint Discrimination Claim Rests on Two
Erroneous Legal Interpretations

1. The City erroneously argues that viewpoint discrimination requires that
speech be prohibited and that the government have an intent to discourage

a particular viewpoint.

The City argues that the summary judgment evidence is not sufficient to satisfy
each element of the prima facie case of viewpoint discrimination that the International
Women’s Day March & Coalition must show in order for the burden of proof to shift
to the City to identify uncontested facts establishing its defense under the government
speech doctrine. (Appellee’s Brief at 16) The International Women’s Day March and
Coalition have identified evidence in the summary judgment record to establish a
prima facie case of viewpoint discrimination in a traditional public forum: (1) that the
International Women’s Day March & Coalition seek to engage in expression protected

by the First Amendment and (2) that the City is restricting or burdening that

expression because of the content of the message or because of the views the speaker

_5-
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Is assumed to have. Appellants’ Brief at 19-20. The City does not deny that these
elements are established, but maintains instead that two additional elements are
required:* (1) evidence that the City has “prohibited” speech (as opposed to burdening
it) and (2) evidence that the City intended to “discourage” a particular viewpoint.
(Appellee’s Brief at 16). This simply is not a correct statement of current law.
Content-based restrictions on speech protected by the First Amendment in
traditional public fora are prima facia unconstitutional, without additional proof of a
prohibition on speech or an intent to discourage a particular message. Pleasant Grove
v. Summum, 129 S.Ct. 1125, 1132 (2009) (“restrictions based on viewpoint are
prohibited”); Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37 (U.S.
1983); Police Dep't of Chi. V. Mosley, 408 U.S. 92, 95-96 (1992); Thomas v. Chi.
Park Dist., 534 U.S. 316, 325 (2002). Under the First Amendment, “any restriction
based on the content of the speech must satisfy strict scrutiny, that is, the restriction
must be narrowly tailored to serve acompelling government interest” Pleasant Grove,
129 S.Ct. at 1132. Similarly, “[w]hen government regulation discriminates among

speech-related activities in a public forum, the Equal Protection Clause mandates that

1 The City states “they fail to point to any evidence to support this contention” Appellee’s Brief
at 16, yet does not comment on the evidence specifically identified by International Women’s
Day March & Coalition at this point. The City’s “fail to point...” statement must refer to the
two additional elements that the City erroneously claims are required.

-6-
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the legislation be finely tailored to serve substantial state interests, and the
justifications offered for any distinctions it draws must be carefully scrutinized.
Police Department of Chicago v. Mosley, 408 U.S., at 98-99, 101. Imposing high
costs on some parade permitees while waiving those fees for permittees whose
message, the City endorses is not a narrowly tailored means of achieving the City’s

“public safety interest,” Appellee’s Brief at 22.

a. The cases cited by the City do not support its argument.

To support its assertion that a prima facie claim of viewpoint discrimination in a
traditional public forum requires proof that the government prohibited expression of
views it disfavored, the City cites to a dissenting opinion in Rosenberger v. University
of Virginia, 515 U.S. 819, 894 (1995). Appellee’s Briefat 16. That citation does not
support the City's contention. First, the citation is to a dissenting opinion. Id. at 894
(Justice Souter, dissenting). Second, Justice Souter did not make that assertion in the
passage cited by the City nor in any other part of his opinion. See id. at 863-899.
Finally, Rosenberger involved a “limited public forum,” a fact that both the majority
and the dissent considered crucial. Id. at 829-830, 893-894; see further discussion of
this factor infra at section 1.c .

The City also cites First National Bank v. Bellotti, 435 U. S. 765 (1978) to support

-7-
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the idea that the prima facie case of viewpoint discrimination requires proof that some
speech was actually prohibited. Again, this case does not support the City’s argument.
Bellotti upheld the lower court’s decision that the First Amendment was violated by a
Massachusetts law prohibiting corporate contributions made to influence voters in an
election. This decision does not address nor even indirectly support the proposition
that the City is asserting.

In support of its claim that prima facie viewpoint discrimination in a traditional
public forum requires proof of an actual intent to discourage a particular viewpoint, the
City cites United States v. Kokinda, 497 U.S. 720 (1990). This reference does not
support the proposition for which the City cites it. Kokinda upheld a ban on
solicitation in a small portion of a post office sidewalk as a reasonable restriction on

an area that was not a public forum. Id. at 737.

b. The City's parade permit ordinance and policies restrict speech in a
traditional public forum that encompasses all transitory speech and therefore
examination of the City’s “purpose” in waiving fees for events it favors is
irrelevant to the scope of that forum.

The Supreme Court has repeatedly emphasized that analysis of viewpoint
discrimination must begin with identifying the type and scope of the forum in which

the protected speech is to occur. Rosenberg, 515 U.S. at 829-830, 893-894. This step

-8-
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IS necessary because the First Amendment protection for speech in a public forum
extends beyond the “traditional public fora” of streets and parks to “limited public
fora” which the government may create for the discussion of particular topics or by
particular groups. See Pleasant Grove, 129 S.Ct. at 1134. In order to maintain a
limited public forum, the government necessarily must make some content-based

determinations Justice Kennedy, writing for the majority in Rosenberger, explained:

Once it has opened a limited forum, however, the State must respect the lawful
boundaries it has itself set. [I]n determining whether the State is acting to
preserve the limits of the forum it has created so that the exclusion of a class of
speech is legitimate, we have observed a distinction between, on the one hand,
content discrimination, which may be permissible if it preserves the purposes of
that limited forum, and, on the other hand, viewpoint discrimination, which is
presumed impermissible when directed against speech otherwise within the
forum's limitations.

Rosenberger, 515 U.S. at 829.

A limited public forum is, by definition, a forum created by the government for
some limited purpose. Perry, 460 U.S. at*. As a result, to identify the scope of a
limited public forum, the court must examine the government’s intent and purpose in
creating the forum. So, for example, “when deciding whether a speech restriction is
content based or content neutral, “[t]he government's purpose is the controlling

consideration.” Rosenberger, 515 U.S. at 894 (J. Souter dissenting) (citing Ward v.

-9-
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Rock Against Racism, 491 U.S. 781, 791 (1989)).

The analysis of the scope of a traditional public forum has a different focus,
because the use of streets and parks for speech, assembly, and democratic participation
exists not because of governmental design, but rather because of historical practice.
Hague v. Comm. for Indus. Org., 307 U.S. 496, 515-16 (1939).

In Pleasant Grove v. Summum, the Supreme Court was presented with the issue of
whether the placement of permanent monuments in public parks is within the scope of
a traditional public forum. 129 S.Ct. at 1129-1130. As a first step in analyzing this
issue, the Supreme Court identified the scope of expression in a traditional public
forum: “although a park is a traditional public forum for speeches and other forms of
transitory expressive acts, the display of a permanent monument in a pubic park is not
a form of expression to which forum analysis applies.” 1d. at 1129.2

The speech involved in this case is clearly within the scope of traditional public
fora. The International Women’s Day March organizes a street and rally in a cit park
each year to build solidarity and to educate themselves and their communities about
Issues effecting women in San Antonio and throughout the world. Organizational and

individual members of the Free Speech Coalition are involved in a number of different

2 Justice Alito wrote the majority opinion, and seven Justice joined. Only Justice Souter
concurred in the judgment without joining the majority opinion. Pleasant Grove, 129 S.Ct. at
1129.

-10-
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social justice issues and have planned and participated and intent to plan and participate
in marches, religious and cultural expression, and a wide variety of street marches and
processions. These are all forms of transitory speech that are clearly protected by the

highest level of First Amendment protection.

c. The summary judgment record establishes that the City imposes different
Parade Permit requirements depending on the content of the applicant’s
message.

Under the Supreme Court’s viewpoint analysis, then, International Women’s Day
March & Coalition have identified evidence to establish that the City’s Parade
Ordinance and Policies, as interpreted by City officials, impose differing requirements
for a parade permit, depending on whether the message is endorsed by City officials,
Appellants’ Brief at 19-20, and Appellee does not address this evidence. Yet, at a later
point in its Brief, the City states “Appellants have never raised an argument that the
Parade Ordinance is not content neutral.” Appellee’s Brief at 21. This assertion is
disingenuous. There is no genuine dispute over the fact that the City's parade permitting
ordinance and policies distinguish between parade permittees on the based of the
content of their speech. The City waives traffic control and cleanup costs for those

events having a message that the City endorses. This is the basis of the City's

-11-
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Government Speech defense and the International Women’s Day March & Coalition’s
claim of viewpoint discrimination. It makes no sense for the City now to claim that the
City's parade ordinance and policies are not content-based or that Appellants have not

asserted that they are content-based.

2. The City Erroneously Argues that Expression Can be Characterized as
“Government Speech” Merely Because the City Favors It.

The City continues to assert that the twenty or so parade permitted events to which
the City grants fee waivers are “government speech” merely because the City favors their
messages. Thiswas asserted by the City in support of its Motion for Summary Judgment
and incorporated by the District Court as the basis for summary judgment. This
argument is in direct conflict with the Supreme Court’s decisions in Pleasant Grove v.
Summum, 129 S.Ct. 1124 (2009) and Johanns v. Livestock Mktg. Ass 'n, 544 U.S. 550,
560-561 (2005) and with the Fifth Circuit in Chiras v. Miller, 432 F.3d 606, (2005).

As an initial matter, Appellants incorporate by reference the discussion and citations
to authority regarding the Government Speech doctrine contained in the Amicus Brief
filed by the American Civil Liberties Union. (Amicus Brief at 5-21). Appellants will
refrain from repeating that discussion and citations here and will add only two brief

points.

-12-



Case: 09-50692 Document: 0051985072 Page: 14 Date Filed: 12/16/2009

a. To qualify expression as “Government Speech” the City must prove that it
controlled the message and that an observer would perceive that the government
originated the message and is responsible for it.

Pleasant Grove City held that expression could be treated as “government speech”
only if the government controlled the content of the speech. Pleasant Grove, 129 S.Ct.
1133, 1134. The element of governmental control was recognized by the Supreme Court
in Johanns v. Livestock Mktg. Ass 'n, 544 U.S. 550, 560-561 (2005) and by the Fifth
Circuit in Chiras v. Miller, 432 F.3d 606, (2005).

In addition, the Supreme Court held that expression could be “government speech”
only if an observer could perceive that the government constructed the message and is
responsible for it. Id. at 1133.

The City responds to the arguments made by International Women’s Day March &
Coalition by mischaracterizing them as “either intentionally ignor[ing] the line of
Supreme Court cases that have established the concept of government speech, or ...
chos[ing] to misinterpret it.” And the way the City describes our “misinterpretation” is
that we supposedly argue that Pleasant Grove “abandoned the government speech
doctrine.” Appellee’s Brief at 17-19. Now, it would be silly to say that Pleasant Grove
“abandoned the doctrine of government speech” and the City has soundly refuted that

interpretation. What the City has not done is to address in any way the Supreme Court’s

-13-
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holding that the traditional public forum encompasses all transitory expression, and that
the category of “government speech” includes only expression with content that the
government controls and that can b perceived by an observer as originating from and

being the responsibility of the government. Pleasant Grove, 129 S.Ct. at 1133-34.

b. The correct citation for evidence of the City’s policy of waiving fees for
approximately 20 events each year, in an amount that comprises more than 90%
of the City’s costs for traffic control and cleanup costs for parade permitted
events.

Payment Records kept by SAPD Permit Officer William Jenkins for the years 2003-
2008 were produced by the City during discovery® and submitted to the District Court
by the International Women’s Day March & Coalition with their Response in Opposition
to the City’s Motion for Summary Judgment. These materials were read and summarized
by Gloria Ramirez, R. 2494 - R. 2532.

The records for the most recent two years, recording permits issued during 2007 and
the first four months of 2008 evidence several facts: (1) the total amount the City spent

on police personnel for traffic control* for parade permitted events in 2007 was

3 Many of the 2008 records were not produced until the Motion for summary Judgment was
briefed.

4 The City has not produced records on clean-up costs related to parade permitted events and
apparently does not retain information on barricade costs for parade-permitted events. For
this reason, the City has frequented represented police personnel costs as if they were the

-14-
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$500,650. R. 2500 - 2505. The actual number of events that the City admits will
continue to be granted full or partial exemptions from traffic control and clean-up costs
is approximately twenty.> In 2007, the total amount of costs that the City waived for
groups it favored was $457,936. R. 2500-R.2505. Thus, the City waived 91.47% of all
of its police personnel costs associated with parade permitted events.

In the first four months of 2008, the City’s total police personnel costs for traffic
control related to parade permitted events was $435,184, of which $408,987 was
expended on events that are endorsed by the City and for which it plans to waive police
costs. R.2498- R.2499. For this four month period, then, the cost of events receiving free

police service was 93.98% of the City’s total police costs for parade permitted events.

c. The City has failed to identify uncontested facts sufficient to support their
burden of proof that the events for which the City waives traffic control and
clean-up fees constitute “government speech.”

The City presented no evidence on these issues in support of its Motion for Summary

Judgment. Indeed, the summary judgment record contains virtually no evidence on these

total traffic control costs for parade permitted events.

5 This number includes the MLK March, the Veterans Day March, the Diez y Seis Parade, the
César Chavez March, other marches with which the César Chavez March organizers are
associated, the Marti Gras 60+ Parade, the San Fernando Easter Procession, the Juneteenth
Celebration, and ten to twelve Fiesta-related Parades and processions. R. 2498- R. 2505

-15-
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crucial issues of control and transparency. This was due in large part to the fact that the
Motion for Summary Judgment was fully briefed by December 5, 2009, before the
Supreme Court issued its decision in Pleasant Grove, and the District Court decided the
Motion for Summary Judgment without evaluating any evidence beyond that presented
in the preliminary injunction hearing. See further discussion of this point infra at section
B.1. infra.

In any event, the summary judgment record does not contain uncontested facts
sufficient to support the District Court’s conclusion that all of the approximately 20
events given preferential treatment by the City under its existing Parade Permit

Ordinance and policies are “government speech.”

B. The City’s Arguments in Support of Summary Judgment on the Prior Restraint
Claims Rely on Two Errors of Law

1. The City Erroneously Asserts, and the District Court Erroneously Held, that
Findings Made by the District Court in its Preliminary Injunction Order
Constitute Final Resolution of Disputed Issues of Fact Regarding the Prior
Restraint Claim
The City asks this Court to overlook genuine issues of fact contained in the summary

judgment record because evidence regarding those disputed issues was presented at the

preliminary injunction hearing and District Judge Rodriguez made findings of fact on

-16-
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those contested issues in his Preliminary Injunction Order. (R.579, 584) Appellee’s Brief
at 22, 24. Regarding the viewpoint discrimination claim, the City maintains that it is
entitled to summary judgment even though the record contains

The City maintains that it is entitled to summary judgment even though the record
contains numerous issues of fact as to whether the City’s permitting policies are
“narrowly tailored” to serve as compelling or significant governmental interest.
(Appellee’s Brief at 22 ); what governmental interest is served by the City’s parade
permitting policies; and, assuming that there is a compelling or significant interest,
whether the City’s practice is narrowly tailored to further that governmental interest
reflected in the summary judgment record Appellee’s Brief at 24). The City argues that
these issues are no longer disputed because, “at the time of the filing of the Motion for
Summary Judgment, the [District] Court had already found that Appellee had expressed
a significant governmental interest and that the costs assessed by the City were in fact
narrowly tailored to serve that interest.” (Appellee’s Brief at 22). Similarly, the City
dismisses the numerous disputed issues of fact regarding whether viable alternative
spaces for marches and demonstrations are available to San Antonians with the claim that
the disputed issues were already decided by Judge Rodriguez, who “found that, in fact,
adequate alternatives do exist.” (Appellee’s Brief at 24).

Rule 65(a)(2) of the Federal Rules of Civil Procedure explains the interplay between

-17-
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preliminary injunction proceedings and final determinations of fact and law to be made
by the District Court following trial or motions for summary judgment.® Under that Rule,
the trial court may, in appropriate cases, order that trial on the merits be advanced and
consolidated with the preliminary injunction hearing. Absent such consolidation,
evidence presented at the preliminary injunction hearing becomes part of the record in the
case, but any findings of fact or conclusions of law made by the District Court in deciding
whether to issue a preliminary injunction have no binding effect on further proceeding in
the case. The Supreme Court explained:

The purpose of a preliminary injunction is merely to preserve the relative
positions of the parties until a trial on the merits can be held. Given this
limited purpose, and given the haste that is often necessary if those positions
are to be preserved, a preliminary injunction is customarily granted on the
basis of procedures that are less formal and evidence that are less complete
than in a trial on the merits. A party thus is not required to prove his case in
full at a preliminary-injunction hearing . . . and the findings of fact and
conclusions of law made by a court granting a preliminary injunction are not
binding at trial on the merits.

Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981) (citations omitted).

6 Federal Rule of Civil Procedure 65(a)(2):

Consolidation of Hearing with Trial on Merits. Before or after the commencement of the
hearing of an application for a preliminary injunction, the court may order the trial of the
action on the merits to be advanced and consolidated with the hearing of the application.
Even when this consolidation is not ordered, any evidence received upon an application for
apreliminary injunction which would be admissible upon the trial on the merits becomes part
of the record on the trial and need not be repeated upon the trial. This subdivision (a)(2) shall
be so construed and applied as to save to the parties any rights they may have to trial by jury.

-18-
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Adopting the City’s approach, Judge Biery consistently refused to examine any
evidence beyond that which had been presented in the preliminary injunction hearing or
to consider any legal argument that addresses the legal issues initially evaluated by Judge
Rodriguez. Indeed, Judge Biery’s first decision in the case was to dissolve the
preliminary injunction because the City had amended its parade ordinance. In this
decision, Judge Biery treated Judge Rodriguez’s preliminary injunction order to be a
definitive ruling on the constitutionality of the City’s parade permitting policies and a set
of orders to the City as to how the Parade Ordinance should be amended. Judge Biery
treated the preliminary injunction order as if it were a final determination on the
constitutionality of the City’s parade permitting policies and limited his own analysis to
whether the amended Ordinance “addressed” the three specific items “found” to be
unconstitutional by Judge Rodriguez. R.3157, R.3161

Consistent with this erroneous deference to the preliminary injunction decision, Judge
Biery concluded that the City had “addressed the constitutional concerns raised by” Judge
Rodriguez, ignored the Plaintiffs’ request for a hearing, and dissolved the preliminary
injunction. In the same Order, the District Judge, denied without discussion, the
Plaintiffs” Motion for Modification of the Existing Preliminary Injunction or Entry of a
Second Injunction and their request for a hearing on those motions. R.3167

Then, as the last step to implement the preliminary injunction decision as a final

-19-
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determination on the merits of the entire case, Judge Biery entered summary judgement
for the City and cited his Order Dissolving the Preliminary Injunction as the basis for
summary judgement. R.3167.

Absent an order of consolidation or agreement among the parties, a District Court
cannot decide the merits of the case on the record developed at a preliminary injunction
hearing, as this Court has held, John v. State of La. (Bd. of Trustees for State Colleges

and Universities), 757 F.2d 698 (5th Cir. 1985).

2. The City Erroneously Asserts That Plaintiffs are not Directly Impacted by the
City’s Parade Permitting Law and Policies and Therefore That This Case is
Subject to the High Burdens of “Purely Facial Challenges.”

The City argues that International Women’s Day March & Coalition falls into a
category of cases involving “purely facial challenges” in which the litigant who is not
directly impacted by the law asks the court to declare the law unconstitutional because
of some speculative possibility that it will be interpreted in a way that is unconstitutional.
Appellee’s Briefat 15; see, e.g. National Endowments for the Arts v Finley 524 U.S. 569,
580 (1998) and Broadrick v Oklahoma 413 U.S. 601, 615 (1973).

This is not such a case. The International Day Women’s March & Coalition is

-20-
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